
 

     

  
  

   
   

  
  

  
 

 

      
              

           
       
              

            
 

       
     
    
    
     
     
    
    
     

 
          

         
            
         

              
                 

        
            

 
                

            
              

          
           

            
            
         

     

             
            

               
                
               

  

PROGRAMMATIC AGREEMENT AMONG 
THE FEDERAL RAILROAD ADMINSTRATION, 

THE ADVISORY COUNCIL ON HISTORIC PRESERVATION, 
THE CALIFORNIA STATE HISTORIC PRESERVATION OFFICER, AND 

THE CALIFORNIA HIGH-SPEED RAIL AUTHORITY 
REGARDING 

COMPLIANCE WITH SECTION 106 OF THE NATIONAL HISTORIC PRESERVATION ACT, 
AS IT PERTAINS TO THE CALIFORNIA HIGH-SPEED TRAIN PROJECT 

WHEREAS, The California High Speed Rail Authority (Authority), an agency of the State of California, 
proposes to construct and operate a Statewide High Speed Train (HST) System comprised of nine 
independent sections between major metropolitan areas of California. The following HST System sections 
(see map, Attachment A) comprise the nine separate undertakings covered by this Programmatic 
Agreement (hereafter, Agreement), which are subject to review under Section 106 of the National 
Historic Preservation Act and its implementing regulations, 36 Code of Federal Register (CFR) Part 800: 

• San Francisco to San Jose. 
• San Jose to Merced. 
• Merced to Sacramento. 
• Merced to Fresno. 
• Fresno to Bakersfield. 
• Bakersfield to Palmdale. 
• Palmdale to Los Angeles. 
• Los Angeles to Anaheim. 
• Los Angeles to San Diego. 

WHEREAS, in 2005 the Federal Railroad Administration (FRA), acting as the Federal agency, and the 
Authority completed a Statewide Program Environmental Impact Report/Environmental Impact Statement 
(EIR/EIS) in accordance with the requirements of the National Environmental Policy Act (NEPA) and the 
California Environmental Quality Act (CEQA) as the first phase of the tiered environmental review 
process. In 2008 the FRA and the Authority completed a second program EIR/EIS on the Central Valley to 
Bay Area portion of the HST System. The Record of Decision (ROD) for the Statewide Program EIR/EIS 
indicated that project-level environmental analysis would be conducted for sections of the Statewide HST 
System as the next phase of environmental review and project approval; and 

WHERAS, pursuant to the requirements of CEQA and NEPA, the Authority and the FRA conducted a public 
and agency involvement program as part of the program environmental review process for the Statewide 
Program EIR/EIS. As part of this outreach, information was provided to 15,500 federal, state, and local 
agency representatives; elected officials; property owners; interested persons; and interested 
organizations. Approximately 25 informal and formal public meetings were held statewide during the 
Program EIR/EIS process. The Authority and the FRA convened staff representatives from 27 interested 
federal and state agencies to provide input on the environmental review process. Targeted interested 
groups included non-governmental organizations, community planning organizations, and public interest 
discussion/research groups; and 

WHEREAS, for the Statewide Program EIR/EIS, the FRA and the Authority initiated consultation with 
Native American groups and sent letters providing information about the proposed project alternatives 
and requesting information about any traditional cultural properties that could be affected by the project. 
The FRA and Authority also contacted the California Native American Heritage Commission for a search of 
their Sacred Lands files and to provide a list of Native American tribes or groups for Section 106 
consultation. 
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WHEREAS, in addition to consultation with the Federally-recognized Native American tribes, and other 
federal, state, regional, and local agencies, as appropriate, the FRA, as the Federal agency, and the 
Authority, as a responsible state agency, consulted with the Advisory Council on Historic Preservation 
(Council) and the State Historic Preservation Officer (SHPO) on the historic properties identified in the 
Program EIR/EIS and on measures to avoid, minimize, and mitigate potentially significant impacts; and 

WHEREAS, the FRA has determined that each of the nine independent sections of the proposed HST 
System that include rail lines, associated structures, maintenance and ancillary facilities, construction 
easements, and staging areas, is an undertaking of this Agreement that may have an effect upon historic 
properties included on or eligible for inclusion on the National Register of Historic Places (NRHP); and 

WHEREAS, the construction schedule is different for each undertaking, and Section 106 of the National 
Historic Preservation Act (16 U.S.C. §470f, hereafter Section 106) may be conducted and concluded at 
different times for each undertaking; and 

WHEREAS, the purpose of this Agreement is to provide statewide consistency in consultation procedures, 
documentation standards, and federal agency oversight in compliance with Section 106 of the National 
Historic Preservation Act for each undertaking, each of which would be subject to an individualized 
consultation process under the terms of the PA; and 

WHEREAS, the Authority has received a grant from the FRA though the High-Speed Intercity Passenger 
Rail Program funded in part through the American Recovery and Reinvestment Act (ARRA), to construct a 
section of the California High-Speed Train consisting of portions of the Merced to Fresno and Fresno to 
Bakersfield undertakings, and this Agreement streamlines the Section 106 compliance process, thereby 
expediting the obligation of ARRA funds; and 

WHEREAS, the FRA has a statutory obligation, as the federal agency, to fulfill the requirements of Section 
106 (36 CFR 800). The FRA, in consultation and cooperation with the Authority, shall ensure that the 
measures in the following stipulations are carried out. The FRA authorizes the Authority to initiate 
consultation with the SHPO pursuant to 36 CFR 800.14(b)(1)(iii) for the undertakings covered by this 
Agreement; and 

WHEREAS, pursuant to 36 CFR 800.14, the FRA delegates major decision-making responsibility to the 
Authority including identification of historic resources, findings of eligibility, findings of effect, 
consultation, and the development and implementation of individual Memoranda of Agreement (MOAs) 
and treatment plans for each undertaking. The Authority will submit documents specified in this 
Agreement to the SHPO on behalf of the FRA: and 

WHEREAS, the FRA and the Authority will jointly prepare environmental studies of the HST Projects 
(undertakings) in accordance with NEPA, including cultural resource studies required for Section 106, to 
coordinate the NEPA and Section 106 processes to the maximum extent possible; and 

WHEREAS, the FRA, the Council, the Authority, and the SHPO are signatories pursuant to 36 CFR 
800.6(c)(1) and have authority to execute, amend, or terminate this Agreement; and 

WHEREAS, the FRA and the authority will continue to consult with Federally recognized Native American 
Tribes, concerning properties of traditional religious and cultural significance, and the Pechanga and 
Soboba Band of Luiseno Indians have requested to be concurring tribes under this Agreement; and 

WHEREAS, all of the signatories to this Agreement accede to implement the procedure and measures 
described herein for each undertaking in keeping with the following stipulations; and 
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NOW, THEREFORE, the signatories agree that the proposed undertakings covered by this Agreement 
shall be implemented in accordance with the following stipulations in order to consider the effect of each 
undertaking on historic properties and that these stipulations shall govern compliance of the proposed 
HST System with Section 106 of the NHPA until this Agreement expires or is terminated. 

STIPULATIONS 

I.   APPLICABILITY  

A. This Agreement shall apply to all the FRA and Authority undertakings administered under the HST 
Project for which the FRA is the Federal agency. 

B. This Agreement shall not apply to undertakings that occur on or affect tribal lands as defined in 
Section 301(14) of the NHPA. While no use of tribal land is anticipated, if such undertakings occur, 
the FRA shall follow the procedures in 36 CFR Part 800. 

C. In the event that the Authority applies for additional federal funding or approvals for the 
undertakings from another agency that is not party to this agreement and the undertakings as 
described herein remain unchanged, such funding or approving agency may comply with Section 106 
by agreeing in writing to the terms of this Agreement and notifying and consulting with SHPO and 
Council. Any necessary modifications will be considered in accordance with Stipulation XVII.B of this 
Agreement. 

II.   ROLES  AND RESPONSIBILITIES  
 
A.  FRA  

As the Federal agency, the FRA has primary responsibility pursuant to 36 CFR 800.2(a)(2) to ensure 
that the provisions of this Agreement are carried out. The FRA will conduct government-to-
government consultation with Federally-recognized Native American tribes, execute MOAs for each of 
the Undertaking sections, and participate in the resolution of disputes. The FRA is responsible for all 
determinations of eligibility and effect of the undertakings. Consistent with the requirements of 36 
CFR 800.2(a) and 800.2(c)(4), the FRA remains legally responsible for ensuring that the terms of this 
Agreement are carried out and for all findings and determinations made pursuant to this Agreement. 

B. Authority 

The FRA has delegated to the Authority responsibility for the implementation of the following 
provisions of this Agreement: Consult with non-Federally-recognized Native American groups, other 
consulting parties and the public; conduct Section 106 reviews in a timely manner; delineate and 
change the APE as needed and inform signatories of the change; prepare documentation for the 
SHPO and the FRA including determinations of eligibility and effect; circulate comments from 
signatories; maintain documentation of the Section 106 compliance for each Undertaking; develop a 
prototype MOA for each Undertaking; invite local agencies, Native American groups, interested non-
governmental organizations, and individuals to participate in the development of each Undertaking 
MOA to agree upon means to avoid, minimize, and/or mitigate adverse effects to historic properties; 
develop and implement MOAs for each Undertaking; develop a built-environment treatment plan and 
an archaeological treatment plan prototype to be used for each Undertaking; develop and implement 
the individual Undertaking treatment plans, as provisions in the MOAs for each Undertaking; and 
ensure project information is available to consulting parties and the public in concert with the 
CEQA/NEPA process for each undertaking. 
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C.  SHPO  
 
The SHPO  shall  be responsible for  reviewing  project  documentation  in  a t imely  manner  and  
participating  in  consultation  as set  forth  in  this PA.  

D.  Council  
 
The  Council shall be  responsible  for p roviding t echnical  guidance,  participating i n  dispute  resolutions 
if  needed,  and  monitoring  the effectiveness  of  this  Agreement.  

III.  PROFESSIONAL QUALIFICATIONS STANDARDS  

All actions prescribed b y  this Agreement  that  involve  the  identification,  evaluation,  analysis,  recording,  
treatment,  monitoring,  or  disposition  for  historic  properties,  or  that  involve  reporting  or  documentation  of  
such  actions i n  the  form  of  reports,  forms,  or  other  records,  shall b e  carried  out  by  or under the  direct  
supervision  of  a  person  or  persons who  meet,  at  a m inimum,  the Secretary  of  the Interior’s Professional 
Qualifications Standards (48 FR  44738-44739)  (Appendix  A to  36 CFR  Part 61)  in  the a ppropriate  
discipline.  Hereinafter,  such  persons shall be  referred t o  as Qualified I nvestigators  (QIs).   The  Authority  
shall  ensure  that  the  work  outlined  in  this  Agreement  is  conducted  by  staff  meeting  these  qualifications  
standards.   However,  nothing in   this stipulation  may  be  interpreted t o  preclude  the  FRA  or  the  Authority  
or any  agent  or contractor thereof  from  using the  services  for persons  who  are  not  QIs,  as long a s their  
activities are  overseen  by  QIs.  

IV.  ON-GOING  CONSULTATION  WITH NATIVE AMERICAN  TRIBES  

A. FRA 

1. As the Federal agency with responsibility for Section 106 compliance, the FRA is responsible for all 
government to government consultation with federally-recognized tribes. A list of federally-recognized 
Native American tribes contacted can be found in Attachment (F). 

2. The FRA initiated government-to-government consultation by letter to all Federally-recognized Native 
American tribes that could be affected by the undertakings. Tribal Representatives have also been 
contacted by telephone. 

3. The FRA shall ensure that on-going consultation with Federally-recognized Native American tribes 
continues early in the project development process for each undertaking to identify cultural, 
confidentiality, or other concerns including those about historic properties, and to allow adequate 
time for consideration of such concerns whenever they may be expressed. 

4. The FRA provided the draft Agreement to Federally-recognized Native American tribes for review and 
comment. Federally-recognized Native American tribes were provided a 30 calendar day opportunity 
to comment. All comments received by Federally-recognized Native American tribes were considered 
by the signatory parties and where appropriate incorporated herein. 

5. In accordance with 36 CFR 800.2(c)(2), Federally-recognized Native American tribes may be 
identified as consulting parties for individual undertakings and in subsequent MOAs that are prepared 
for an undertaking covered by this Agreement as described further in Stipulation VIII.A. 

6. Consultation with Federally-recognized Native American tribes shall continue throughout the 
development of subsequent undertakings regardless of whether such tribes have chosen to concur 
with this Agreement. 
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7. The FRA shall identify tribes who will participate in an undertaking as a consulting party and shall 
consider future written requests to participate as consulting parties in an undertaking. 

B.    The  Authority  

1. The Authority may consult informally with the federally recognized tribes and will coordinate such 
consultation with the FRA. The Authority is responsible for consultation with non-federal recognized 
Native American groups. A list of non-federally-recognized Native American groups contacted can be 
found in Attachment (F). 

2. Authority shall ensure that consultation with non-Federally-recognized Native American groups, as 
appropriate, is initiated early in the project planning process for each undertaking to identify cultural, 
confidentiality, or other concerns and to allow adequate time for consideration of such concerns. 

3. The Authority sent letters to all non-Federally-recognized Native American groups to begin 
consultation. Tribal Representatives have also been contacted by telephone. 

4. The Authority shall ensure that consultation continues with non-federally–recognized Native American 
groups respectively throughout the Section 106 compliance process and whenever such groups 
express a concern about the undertaking or about historic properties that may be affected by an 
undertaking. 

5. In accordance with 36 CFR 800.2(c)(2), non-Federally-recognized Native American groups may be 
identified as consulting parties in subsequent MOAs that are prepared for an undertaking covered by 
this Agreement as described further in Stipulation VIII.A. 

6. The FRA and the Authority shall ensure that consultation continues with non-federally–recognized 
Native American groups respectively throughout the Section 106 compliance process and when such 
groups express a concern about an undertaking or about historic properties that may be affected by 
an undertaking. 

7. The Authority provided the draft Agreement to non-Federally-recognized Native American groups. 
Native American groups were provided 30 calendar days to comment on the document. 

C.  Consultation  for  each  Undertaking  

1. The Authority shall hold informal informational meetings with both Federally-recognized Native 
American tribes and non-Federally-recognized Native American groups specific to each undertaking to 
help provide project updates and to identify potential consulting parties for an MOA. 

2. The FRA shall consult on a government to government basis with Federally-recognized Native 
American tribes identified as consulting parties that attach religious and cultural significance to 
historic properties that may be affected by an undertaking at key milestones in the Section 106 and 
NEPA processes to gain input from Tribal governments. The Authority shall consult with all other 
involved Native American groups. The Tribal consultation will follow a process depicted in 
Attachment E and includes the following Native American consultation points: 

i.  During id entification  of  historic  properties,  to  confirm  the  historic  properties identified.  

ii.  During  assessment  of  adverse effects,  (a)  to  provide  requested S ite  Records of  historic  properties 
adversely  affected  for  review,  (b)  to  determine when  and  where tribal  monitors  may  be needed  
during g round d isturbing a ctivities in  previously  identified se nsitive  areas or  known  sites,  and  (c)  
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to develop  avoidance,  minimization  and  treatment  measures  for  adverse effects  to both  
archaeological and b uilt  resources.  

iii.  During  resolution  of  adverse  effects,  (a) to  develop  and  finalize treatment  plans  for  archaeology  
and  built  resources,  (b)  develop  and  execute M OAs,  and  (c)  to  determine when  and  where  tribal 
monitors  may  be needed  during  treatment  plan  implementation  or  construction.  

iv.  During  treatment  plan  and  MOA  implementation,  (a)  to  provide  for Tribal  Monitors  where  agreed 
upon,  (b)  to  review a nd  comment  on  the Programmatic  Agreement  Annual  Report,  including  
input on  the tr eatment plan  and  MOA  implementation.   

V.  PARTICIPATION OF OTHER  CONSULTING PARTIES AND THE PUBLIC  

A.  Public I nvolvement  
 
Public involvement  in  planning  and  implementation  of  undertakings  covered  by  this  Agreement  shall  
be  governed  by  the  FRA’s  and  the  Authority’  environmental  compliance  procedures, a s  set  forth  by  
the  Authority’s  environmental analysis methods,  and  any advice  and  guidance  documents.   Historic  
resources will be  identified  and e ffects will be  disclosed  to  the extent  allowable under  36  CFR  
800.2(d)(1-2),  800.3(e),  and  800.11(c)(1  and  3)  and S tipulation  XII  of this  Agreement.   Consistent  
with  Section  106, t he  public  and  consulting  parties  will  have  an  opportunity  to  comment  and  have  
concerns  taken into  account  on  findings  identified  in  Section  106  survey  and  effects  documents  via  
attendance  at  public meetings  where  they  can  submit  comments  on  the  information  presented,  as  
well as access the  Section  106  documents via  email requests to  the  Authority’s web sit e.   Project  
information  and  announcements  are  posted  on  the  Authority’s  web  site  
(www.cahighspeedrail.ca.gov).    Public  involvement  and  the release of  information  hereunder  shall  be 
consistent with  36  CFR  800.2(d)(1-2),  800.3(e),  and  800.11(c)(1 and  3),  the  Freedom  of  Information 
Act,  49 CFR.  part  7,  and  Section 6254.10 of  the  California  Government  Code.  

The  FRA  and  the  Authority  have  contacted  local  groups  and  individuals  known  to  have  interests  in  
historic  properties regarding t he  identification  of  historic  properties in  each  section.  Public  meetings 
specific  to  historic  properties  and  the effects  of  the project  and  treatment  of  these  properties  will  be 
held  in  communities within  each  section.  These  interest  groups and i nterested in dividuals will be  
invited  to  comment  on  the treatments  proposed  and  those with  demonstrated  interest  in  the project  
will be  invited t o  participate  as consulting p arties to  the  individual section  MOAs  Public  involvement  
and  the  release  of  information  hereunder  shall  be  consistent  with  36  CFR  800.2(d)(1-2),  800.3(e),  
and  800.11(c)(1 and  3),  the  Freedom  of  Information  Act,  49 CFR.  part  7,  and  Section 6254.10 of  the  
California  Government  Code.  

B.  Consulting  Parties  
 

Consulting p arties shall participate  in  undertakings  covered  by this  Agreement  in accordance  with 36 
CFR  800.2(c)(3)  through (5)  and  800.3(f).  Consulting  parties may  include  other  federal,  state,  
regional,  or lo cal agencies that  may  have  responsibilities for h istoric  properties and m ay  want  to  
review  reports  and  findings  for  an  undertaking  within  their  jurisdiction.   
 
The  Authority  shall submit  to  the  ACHP a nd  SHPO  a  list  of  consulting  parties  for  each  undertaking  
and  a summary  of  coordination  efforts  and  comments  received.  The  SHPO  shall submit  comments,  
including r ecommendations  for a dditional parties to  the  Authority  within 30 days.  The  Authority  shall 
revise  and  update  this  information  as necessary  based  on  SHPO’s  comments,  and  re-submit them to  
SHPO a s  part o f  the  reports  to  be  prepared  under  Stipulation  VI.  The  Authority  and  FRA  shall also  
consider i ndividuals’  written  requests to  participate  as consulting p arties in  the  development  of  
measures to  avoid,  minimize  and m itigate  adverse  effects to  historic  properties.  Pursuant  to  36  CFR  
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800.11(e) through (g), views of the public will be included in documentation of project effects to 
historic properties and the individual section MOAs 

VI. IDENTIFICATION AND EVALUATION OF HISTORIC PROPERTIES 

A. Area of Potential Effects 

The Area of Potential Effects (APE) for each undertaking will be determined by the Authority in 
accordance with the APE Delineation guidelines (Attachment B). As described in Attachment B, 
throughout the design process, the Authority will determine if revisions to an undertaking require 
modifications to the APE. If an APE requires revisions, the Authority is responsible for informing the 
signatories, consulting Federally-recognized Native American tribes, and other consulting parties 
within 15 days of identification of the needed changes. 

B. Identification of Historic Properties 

1. The signatories to this Agreement along with the concurring tribes agree that the Authority will 
identify historic properties and prepare documentation in accordance with Attachment C. As 
appropriate, these methods may be modified for undertaking-specific needs in consultation with the 
signatories and in accordance with QI review and current professional standards. Findings shall be 
made by the Authority to the FRA based on National Register of Historic Places (NRHP) criteria (36 
CFR 60.4) and evaluated in accordance with provisions of 36 CFR §800.4(c). Evaluation methods and 
criteria shall be consistent with the Secretary of the Interior’s Standards and Guidelines for Evaluation 
(48 Federal Register 44729-44738) (36 CFR §63) and shall be completed by QIs qualified in the 
appropriate discipline: archaeology, architectural history, or history. 

2. Historic properties shall be identified to the extent possible within the APE for each of the nine 
undertakings that comprise the California HST System and will be documented in the Project EIR/EIS 
and the Historic Property Survey Report (HPSR) as described in Attachment C. The content, 
methodology, level of effort, and documentation requirements for the HPSR shall follow federal and 
state guidelines and instructions, and are provided in detail in Attachment C. The identification effort 
and ineligible properties shall be documented in separate technical reports for archaeological 
properties and historic architectural properties, the drafts of which will be submitted for review by the 
signatories and other consulting parties including tribal historic preservation officers (THPOs) and 
tribal representatives who have expressed an interest in the undertaking. 

i.  Archaeological properties include  prehistoric  and h istoric  archaeological sites,  properties identified  
as  per  800.4(a)(4),  objects and d istricts. E valuations  shall be  made  by  QIs f ully  qualified in   the  
discipline  of  archaeology.  Archaeological  properties within  the  APE  that are  identified  by  QIs a s 
historic  properties or p resumed t o  be  historic  properties shall  be  documented  in  the  HPSR.   
Archaeological properties evaluated a s ineligible  for t he  NRHP  by  QIs shall be  documented in   
Archaeological  Survey Reports  (ASR).  The  content, m ethodology,  level of  effort,  and  
documentation  requirements  for  the  ASR  are  provided  in  detail  in  Attachment C.  A  list  of  
archaeological  resources  exempt  from  evaluation  is  provided  in  Attachment  D.   

ii.  Historic  architectural properties include  historic  buildings,  structures,  objects,  sites,  landscapes 
and d istricts.  Evaluations  shall be  made  by  QIs.  Historic  architectural  properties  within  the  APE  
that  are  identified b y  QIs  as  historic properties  shall  be  documented  in  the  HPSR.  Historic  
architectural  properties evaluated a s ineligible  for t he  NRHP  by  QIs  shall be  documented in   
Historic  Architectural Survey Reports  (HASR).  The  content, m ethodology,  level of  effort,  and  
documentation  requirements  for  the  HASR  are  provided in   detail in  Attachment  C.  A  list  of  historic  
architectural  property types  exempt  from  evaluation  is  provided  in  Attachment  D.   
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3. Other categories of properties that do not warrant evaluation, including those that are minor, 
fragmentary, or do not meet age or integrity requirements, are exempt from evaluation in the HPSR, 
ASR, or HASR, and are identified in Attachment D. 

4. A property less than 50 years old with potential exceptional significance or a property greater than 50 
years old with characteristics indicating potential eligibility for the NRHP that is determined by a QI as 
ineligible for the NRHP that is not among the exempt property types identified in Attachment D shall 
be evaluated and documented in the HPSR if it meets one of the following conditions: 

i.  The  property  was  identified  as significant  in  a  state,  regional,  or l ocal survey  of  historic  
properties.  

ii.  The  property  was designated u nder a   state,  regional,  or lo cal ordinance  with  criteria  for  
evaluating p roperties with  historic  or a rchitectural significance.  

iii.  The  property  was  identified  by  the S HPO,  THPO,  or  any  party  identified  as  a  result of  Stipulations 
IV  and  V.  

iv.  The  property  would  be  acquired,  destroyed,  demolished,  or su bstantially  altered a s a  result  of  the  
undertaking.  

C.  Evaluation  of  Historic  Properties  
 

1.  Upon  review  and  concurrence  of  the  findings  by  the  FRA,  a  Draft  HPSR  would  be  submitted  by  the  
Authority  to the  signatories  and  identified  consulting p arties,  including  Native  American  tribes,  upon  
request  prior  to the  public  circulation  of  each  project  DEIS, a nd  would  include  documentation  of  all  
properties in  the  APE  that  are  listed in   the  NRHP,  previously  determined e ligible  for t he  NRHP,  found  
eligible  for t he  NRHP  by  QIs,  or  that  appear  ineligible  for  the  NRHP  but  meet  one  of  the  conditions  in  
B.4.  of  this stipulation.   Known  archaeological  properties  that c annot b e  evaluated  prior  to approval  
of  an  undertaking w ill be  presumed N RHP  eligible.  Where  archaeological  testing  to  determine NRHP  
eligibility  is feasible,  project-specific  MOAs may  include  a  provision  for t reatment  plans that  include  
archaeological t esting  or  use  of  a  combined  archaeological  testing  and  data recovery  program.   

2. The Authority shall submit its findings in the HPSR to the signatories and consulting parties, including 
Native American tribes, identified as a result of Stipulations IV.C and V.B, who shall have 30-days to 
review the HPSR findings and provide their recommendations for changes to the findings based on 
National Register criteria. If no objection is made, consistent with Stipulation VI.D, within the 30-day 
period, the findings for those historic properties would become final. 

3. Other non-eligible properties not already reported in the HPSR within the APE will be evaluated by 
QIs, documented for each undertaking in an ASR and/or HASR, and submitted to the SHPO for 
review and concurrence at the same time as the HPSR or no later than the end of the comment 
period of the DEIS. If the SHPO, agency reviewer, consulting Native American tribe, or other 
consulting party asks for additional information or a re-evaluation of a property, that property and 
the updated finding of eligibility or non-eligibility shall be included in the Final HPSR. Comments 
received from the SHPO, the THPO, agency reviewer(s), consulting Native American Tribe(s), and 
other consulting parties will be considered and may be incorporated into a Final HPSR. 

4    If,  after  the  submission  of  the  Final  HPSR, t here  are  changes  to  the  APE  that  includes additional 
properties  not  exempt  from  evaluation  or i nformation  is received t hat  there  may  be  additional historic  
properties  within  the  APE,  a  Supplemental  HPSR  will be  prepared,  and  distributed  following  review  by  
the  FRA,  to  the  SHPO  and  all  parties  who  received  the  Final  HPSR f or  a r eview a nd  comment  period  
of  30 days.  If  no  objection  is made,  consistent  with  Stipulation  VI.D,  within  the  30-day  period,  the  
findings  for  those  historic properties  in  the  Supplemental  HPSR  would  become  final.   
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D.  Eligibility  Disagreements  
 

Should  a d isagreement  arise regarding  the  NRHP  eligibility  of  a  property  in  the  APE  for  an  
undertaking, t he  FRA  shall  forward  a Determination  of  Eligibility  documentation  to  the Keeper  of  the 
National  Register  (Keeper)  for  resolution  in  accordance  with  36  CFR  800.4(c)(2) if:  

1. The SHPO or a federal agency with jurisdiction over the involved lands objects in writing within 30 
days to a finding of eligibility, or 

2. A Native American tribe or group that ascribes traditional religious and cultural significance to a 
property objects in writing within 30 days to a Finding of Eligibility regarding that property; and 

3. The FRA is not able to resolve that objection through consultation with the SHPO and the objecting 
party as provided for in Stipulation XVII.A. 

Should a member of the public disagree with any NRHP eligibility determinations, the Authority shall 
immediately inform the other signatories in writing and take the objection into account. The Authority 
shall consult with the objecting party and, if the objecting party so requests, with any or all of the 
other signatories for no more than 30 days. The Authority shall document such consultation efforts 
and submit the findings to the FRA for review. Within 14 days following closure of the consulting 
period, the FRA shall render a decision regarding the objection and notify all parties of this decision in 
writing. In reaching the decision, the FRA shall take comments from all parties into account and make 
a good faith effort to resolve the dispute. The FRA’s decision regarding resolution of the objection 
from a member of the public will be final. 

E. Phased Identification 

In accordance with 36 CFR 800.4(b)(2), phased identification may occur in situations where 
identification of historic properties cannot be completed. In these cases, subsequent MOAs will 
provide a provision for the development and implementation of a post-review identification and 
evaluation effort as applicable to the undertaking. 

VII.  ASSESSMENT OF ADVERSE EFFECTS   

A. If  historic  properties are  identified  within  an  undertaking,  the  Authority  shall assess adverse  effects in  
accordance  with 36 CFR  800.5 and  distribute  a  Findings  of  Effect  report  (FOE)  to the  FRA  for  review,  
for  each  undertaking  where  historic properties  were  identified  within  the  APE.  The  FOE  shall describe  
the  assessment  of  potential  adverse  effects to  historic  properties that  would r esult  from  the  
construction  or o peration  of  the  project,  and id entify  mitigation  measures that  would e liminate  or  
minimize effects  to  be incorporated  into  the design  and  construction  documents  of  the  undertaking.  
Following  the  FRA  review  and  concurrence, t he  Authority  shall distribute  the  FOEs  to the  signatories,  
and  other  consulting  parties,  including  Native American  tribes,  identified a s a  result  of  Stipulations 
IV.C  and  V.B, w ho  shall  have  a  30-day  review  and  comment p eriod.  The  Authority  shall  ensure  that  
comments  are considered  prior t o  finalizing t he  FOE(s)  for  submission  to  the  SHPO  for  final  review  
and  concurrence.  The  SHPO  shall  have  an  additional  30  days  for  review  and  concurrence  with  the  
final FOE(s).   

B. FRA will notify and invite the Secretary of the Interior (represented by the National Park Service 
regional office’s program coordinator) when any project section may adversely affect a National 
Historic Landmark (NHL) pursuant to 36 CFR 800.10 and Section 110(f) of the NHPA. 
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C. Consistent with 36 C.F.R. § 800.5(b) and (d)(1), the FRA may determine that there is no adverse 
effect on historic properties within the APE for an undertaking when the effects of the undertaking 
would not meet the Criteria of Adverse Effect at 36 CFR 800.5(a)(1), the undertaking is modified to 
avoid adverse effects, or if conditions agreed upon by SHPO are imposed, such as subsequent review 
of plans for rehabilitation by the SHPO/THPO to ensure consistency with the Secretary’s Standards for 
the Treatment of Historic Properties (36 CFR Part 68) and applicable guidelines, to avoid adverse 
effects. Any conditions would be included in the DEIS or Final EIS (FEIS). 

VIII.  TREATMENT OF  HISTORIC PROPERTIES  

A. Memoranda of Agreement 

1. A MOA will be developed by the Authority for each undertaking where the FRA determines there 
would be an adverse effect to historic properties or when phased identification is necessary and 
adverse effects would occur. 

2. Each MOA will include avoidance, minimization, and protective measures for eligible properties 
identified in the HPSRs such as preservation-in-place; processes for addressing project design 
changes or refinements after the HPSRs, FOEs and project EISs are completed, incomplete 
identification of buried resources, and unanticipated discoveries. 

3. The FRA will notify the Council of any findings of adverse effect and invite the Council to participate 
in the development of the MOAs pursuant to 36 CFR 800.6(a)(1)(i)(c) as appropriate. 

4. Should Native American tribes or groups decline to participate as signatories to an MOA, they will not 
be provided documentation regarding treatment that is called for in this Agreement or in subsequent 
MOAs unless they expressly request such information. Native American tribes and groups will 
continue to receive information on the undertakings as part of the NEPA process and may request to 
consult on an undertaking, or request additional coordination with the Authority or the FRA. 

5. Pursuant to 36 CFR 800.11(e) through (g), views of the public will be considered and included where 
appropriate in individual section MOAs. 

6. Upon review, concurrence, and execution of the MOA, Section 106 will be considered concluded for 
that undertaking. 

B.  Treatment Plans  
 

1.  Prototype tr eatment plans  will  be d eveloped  by  the A uthority.  Two  treatment  plans  will  be developed  
by  the  Authority  for  each  undertaking:  a  Built  Environment  Treatment  Plan  and  an  Archaeological  
Treatment Plan.  
 

i.  The  Built  Environment  Treatment  Plan  (BETP)  will provide  detailed d escriptions of  treatment  
measures for e ligible  buildings,  structures,  objects,  landscapes and d istricts that  will be  affected  
by  the  undertaking.  The  BETP  will also  include  descriptions of  measures to  be  taken  to  protect  
historic  properties and t o  avoid f urther a dverse  effects  to  historic  properties.   

ii.  The  Archaeological Treatment  Plan  (ATP)  will provide  detailed d escriptions of  protection  
measures  for  archaeological  resources  and  resources  of  importance to  Federally  Recognized  
Native American  Tribes  or Native  American  groups because  of  cultural affinity.   The  ATP  could  
include  but  is  not  limited t o  the  establishment  of  environmentally  sensitive  areas (ESAs),  use  of  
preconstruction archaeological  excavation,  preservation-in-place,  avoidance, m inimization,  
monitoring  during  construction  where a ppropriate,  procedures  to  be f ollowed  when  unanticipated  
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discoveries are  encountered,  processes  for e valuation  and d ata  recovery  of  discoveries,  
responsibilities and c oordination  with  Federally  Recognized  Native American T ribes,  Native  
American  groups,  NAGPRA  compliance,  and c uration  of  recovered m aterials.  

2. Each treatment plan will address historic properties adversely affected and set forth means to avoid, 
protect, or develop treatment measures to minimize the undertaking’s effects where the Authority, in 
consultation with the appropriate agencies, the SHPO, and other MOA signatories, determines that 
adverse effects cannot be avoided. The Treatment Plans will conform to the principles of the 
Council’s Treatment of Archaeological Properties: A Handbook Parts I and II, the “Secretary of the 
Interior’s Standards and Guidelines for Archeology and Historic Preservation” (Federal Register, Vol. 
48, September 29, 1983, pp. 44716–44742) and appropriate SHPO Guidelines. The Authority will take 
into consideration the concerns of the consulting parties in determining the measures to be 
implemented. 

3. Each treatment plan will include, but not be limited to; the content outlined in Attachment C for 
treatment plans. The consultative procedure through which a treatment plan is developed will 
address the adverse effect of any undertaking on historic properties and indicate that the treatment 
plan will be incorporated into an MOA. 

C.  Treatment  Plan  Reviews  
 

1.  Signatory  Review  
 
The  Authority  shall provide  the  treatment  plans to  the  MOA  signatories and  MOA  concurring  parties  
for  a  30-day  review a nd  comment  period.   Based  on  comments  received,  treatment  plans will be  
revised  and  resubmitted  for  a  final 30-day review.   If  the  MOA  signatories and/or  MOA  concurring  
parties fail to  comment  within  30-days of  receiving t he  treatment  plan,  the  Authority  shall confirm  
with  the M OA  signatories  and/or  MOA  concurring parties  that  no  comments  will  be made and  may  
then  proceed  with  the undertaking.  Treatment  plans  can  be amended  by  the  Authority  without  
amending t he  MOAs.   Disputes will be  resolved i n  accordance  with  the  Dispute  Resolution  clause  in  
Stipulation  XVII.A.  

 
2.  Public  Participation  

 
The  Authority  shall take  reasonable  steps to  provide  opportunities for m embers of  the  public  to  
express  their  views  on  the  Treatment  Plans. O pportunities  for  public input  may  include  the  
distribution  of  treatment  plans consistent  with  36  CFR  800.2(d)(1-2),  800.3(e),  and  800.11(c)(1  and  
3).  Where  appropriate,  the  Authority  will hold i nformational meetings with  the  public  to  explain  the  
treatment  plans  and  obtain  comment.   Any  public  comments received w ill be  considered a nd  
incorporated  into the treatment  plans  as  appropriate.  

 
D.  Treatment  Plan  Implementation  

 
1.  Upon  execution  of  each  MOA  and  prior  to  the commencement  of  construction  activities,  each  related  

treatment  plan  will  be implemented.  Depending  upon  the nature of  the treatment,  the treatment  may 
not  be completed  until  after  the undertaking  is  completed.  Termination  of  the  project  after in itiation  
of  the treatment  plans  will  require completion  of  any  work  in  progress,  and  amendment  of  each  
treatment  plan  as  described  below.  Amendments  to  the treatment  plans will be  incorporated b y  
written  agreement among  the s ignatories  to  the M OA.  Each  MOA  will  outline a ppropriate r eporting  
processes  for  the treatment  plans.  
 

2.  Dispute  Resolution  
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The parties participating in the development and implementation of the Treatment Plans will come to 
agreement on the treatment prescribed in and the implementation of the Treatment Plan in the MOA. 
If the parties are unable to come to agreement on the treatment of adverse effects in the MOA, the 
procedures outlined in XVII.A will be followed to resolve the dispute. 

IX.  CHANGES IN ANCILLARY AREA/CONSTRUCTION RIGHT-OF-WAY  

The Authority will notify the MOA signatories and consulting parties of changes in the size or location of 
ancillary areas or the construction right-of-way that result in changes to the APE, or effects to historic 
properties (see Attachment B) as appropriate by undertaking. If any changes result in the use of 
unsurveyed areas, the Authority will ensure that these areas are subject to survey in order to locate any 
potentially significant cultural resources and that those resources are evaluated for NRHP eligibility. The 
Authority will consult with the MOA signatories and consulting parties regarding any newly identified 
historic properties that cannot be avoided. Protective and/or mitigation measures will be developed and 
the treatment plans will be amended and implemented in accordance with Stipulation VIII. All such 
changes will be documented in the annual Programmatic Agreement report. 

X.  CONSTRUCTION  APPROVAL  

Upon the completion of the pre-construction activities prescribed in the treatment plans, the Authority 
may authorize construction within portions of the APE after conclusion of treatment plan implementation 
where adverse impacts would occur and in accordance with the provisions of the applicable MOA, or 
where no historic properties were identified. If concurrence of the approval to proceed cannot be 
reached among the signatories, the dispute will be resolved in accordance with Stipulation XVII.A. 

XI. DISCOVERIES, UNANTICIPATED ADVERSE EFFECTS, UNANTICIPATED DAMAGE 

In accordance  with 36  CFR  800.13(a)(2),  the  Authority  will ensure  that  treatment  plans  prepared prior to  
implementation  of  the  undertaking  include  measures  to  be completed  in  the event  of  a d iscovery  or  
unanticipated  adverse effect  or  damage.  If  a  previously  undiscovered a rchaeological,  historical,  or c ultural 
property  is encountered d uring c onstruction,  or p reviously  known  properties will be  affected  or  have been  
affected  in  an  unanticipated  adverse manner,  all activity  will cease  within  50 feet  of  the property  to  avoid  
or  minimize harm  to  the property  until  the Authority  in  consultation  with  the  MOA  signatories can  
determine the resource’s eligibility,  identify  the effects,  determine if  adverse effects  can  be avoided  by  
alteration  of  construction  methods or t he  installation  of  protective  measures,  and,  if not  mitigate  impacts 
to  the new d iscoveries  or  newly  affected  properties  in accordance  with the  stipulations of  project-specific  
MOAs  and  treatment plans.  
 
At  a m inimum,  the treatment  plan  developed  for  each  undertaking  as  part  of  the development  of  each  
MOA  will outline  the  process to  be  followed if   historic  properties are  discovered  or  there are unanticipated  
effects on  historic  properties located w ithin  a  project’s APE  after t he  undertaking h as been  initiated.   The  
Authority  will implement  the  following  procedures:  

 
A.  The  Authority  shall ensure  that  all operations for t he  portion  of  the  undertaking  with  the  potential  to  

affect  an  historic  property  are immediately  ceased  and  will contact   the  FRA  upon  unanticipated  
resource  discovery;  
 

B.  The  Authority  shall  make a  preliminary  determination  of the  National Register e ligibility  of  the  historic  
property  and  the p otential  for  the  undertaking  to  adversely affect  the  resource  and  shall  forward  that  
finding t o  FRA  who  will make  the  final eligibility  determination.   If  adverse effects  to  the resource can  
be  avoided,  no  consultation  with  MOA  signatories and  consulting p arties is  necessary.  If  adverse  
effects cannot  be  avoided,  the  Authority  will consult  with  the  MOA  signatories and  propose  treatment 
measures  to  minimize the effects.    
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C.  The  Authority  shall notify  Federally-recognized Native  American  tribes of  any discoveries  that  have  
the  potential to  adversely  affect  properties of  religious  or c ultural significance  to  them  within  24  
hours  of  the  discovery.  After r eviewing s uch  discoveries,  the  Native American  tribes can  request  
further  consultation  on  the  project  by  notifying  the  Authority,  in  writing  or  other  documented  means  
within  48  hours,  as feasible.   For  interested  Native A merican  groups  that are n ot  Federally-
recognized,  the A uthority  shall  notify  them of  any  discoveries  that have th e p otential  to  adversely  
affect  properties of  religious or c ultural significance  to  them  within  24  hours of  the  discovery.  After  
reviewing su ch  discoveries,  such  interested  Native  American groups  can  request  further  consultation  
on  the  project  by  notifying  the  Authority  in  writing  within  48  hours,  as feasible;  and  
 

D.  The  Authority  shall implement  the  avoidance,  minimization,  or  treatment  plan  and  advise  the  FRA  and  
other sig natories of  the  satisfactory  completion  of  the  approved w ork.  Once  the  approved w ork  is 
completed,  the activities  that  were halted  to  address  the discovery  situation  may  resume;  and  
 

E.  Any  treatment  to  damaged  properties  will  follow t he Secretary  of  the  Interior’s  Standards  for  the  
treatment  of  historic  properties.  If  the Authority  determines  damaged  property  should  be repaired  
after c onstruction  is completed,  then  stabilization  measures that  will prevent  and n ot  cause  further  
damage  will be  installed;  and  
 

F.  If  a  National Historic  Landmark  is affected,  the  Authority  shall include  the  Secretary  of  the  Interior  
represented  by  the National  Park  Service regional  office’s  program  coordinator)  and  the  Council  in  the  
notification  process.  

 
XII.  CONFIDENTIALITY  
 
All parties  to  this  Agreement  shall  ensure  that  shared  data, i ncluding  data  concerning  the  precise  location  
and n ature  of  historic  properties and p roperties of  religious and  cultural significance  are  protected f rom  
public  disclosure  to  the  greatest  extent  permitted  by law,  including  conformance  to  Section 304 of  the  
NHPA, a s  amended  and  Section  9  of  the  Archaeological  Resource  Protection  Act and  Executive Order  on  
Sacred  Sites  13007 FR  61-104 dated  May 24,  1996.  

XIII.  HUMAN REMAINS  

A. Notification and Treatment 

1. If human remains are inadvertently discovered during construction activities, all construction will 
cease within 100 feet in all directions of human remains and the Authority will immediately notify the 
appropriate parties in accordance with the project specific Treatment Plan. Human remains and 
grave goods will be treated in accordance with the Treatment Plan. 

2. Federal agencies party to this Agreement will be responsible for curation of all records and other 
archaeological items resulting from identification and data recovery efforts on Federal lands within 
the agency’s jurisdiction. This includes ensuring that the disposition of any human remains and 
associated funerary objects of Native American origin encountered on federal land during any action 
subject to this Agreement complies with § 3(c)(d) of the Native American Graves Protection and 
Repatriation Act and its implementing regulations codified at 43 CFR Part 10. 

3. Any human remains and funerary objects discovered on non-federal land during the implementation 
of the terms of this Agreement and during the implementation of the undertaking itself will be 
treated by the Authority, in accordance with the requirements of § 7050.5(b) of the California Health 
and Safety Code. If, pursuant to § 7050.5(c) of the California Health and Safety Code, the county 
coroner/medical examiner determines that the human remains are or may be of Native American 
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origin, the discovery shall be treated in accordance with the provisions of §§ 5097.98 (a) - (d) of the 
California Public Resources Code. The Authority will ensure that to the extent permitted by applicable 
law and regulation, the views of the Most Likely Descendant(s) are taken into consideration when the 
Authority makes decisions about the disposition of Native American human remains and funerary 
objects, and will further ensure the respectful treatment of each such set of remains and funerary 
objects. 

B. Final Disposition of Human Remains 

The FRA and Authority will ensure that every effort is taken to avoid disturbing known human burial 
sites. Where avoidance is not possible, and in consultation with appropriate tribal representatives and 
if applicable, Federal land management agencies with jurisdiction, burials will be removed prior to 
construction and treated in accordance with applicable federal and state laws and as outlined in the 
treatment plan developed for each undertaking. 

XIV.  CURATION  

A. Collections from Federal Lands 

Federal agencies party to this Agreement will be responsible for curation of all records and other 
archeological items resulting from identification and data recovery efforts on Federal lands is 
completed in accordance with 36 CFR Part 79, and if the archaeological materials are determined to 
be of Native American origin, the agencies will follow NAGPRA regulations and procedures set forth in 
43 CFR Part 10. The Authority shall ensure that documentation of the curation of these materials is 
prepared and provided to the affected parties to this Agreement within 10 days of receiving the 
archaeological materials. 

B. Collections from Private Lands 

Private landowners will be encouraged to curate archeological materials recovered from their lands in 
accordance with 36 CFR Part 79 and the provisions of 43 CFR Part 10. Materials from private lands to 
be returned to the private landowners after completion of the undertaking shall be maintained in 
accordance with 36 CFR Part 79, and 43 CFR Part 10 if the archaeological materials are determined 
to be of Native American origin, until all necessary analysis has been completed. The Authority shall 
document the return of materials to private landowners or alternate curation facilities and submit 
copies of this documentation to the affected parties to this Agreement. Landowners will be 
encouraged to rebury items close to their original location. 

C. State Lands 

The Authority will ensure that all cultural materials discovered on state lands will be curated in 
accordance with 36 CFR Part 79, the provisions of 43 CFR 10 if the archaeological materials are 
determined to be of Native American origin, and California Guidelines for the Curation of 
Archeological Collections (May 7, 1993). The Authority will encourage state land agencies to consult 
with Native American tribes and groups, affiliated with the cultural materials, on repatriation. 
Appropriate treatment and disposition may occur through onsite reburial of the cultural materials 
recovered from state lands. In the event that the state agencies and consulting tribes cannot agree, 
the FRA will ensure that all cultural materials discovered on state lands will be curated in accordance 
with the project MOA and Treatment Plan. 
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XV.  DOCUMENTATION  STANDARDS   

A. All documentation that supports the findings and determinations made under this Agreement shall be 
consistent with 36 CFR 800.11 and shall be in accordance with the Authority’s requirements and its 
subsequent revisions or editions and with attachments to this Agreement. Documentation shall be 
submitted to the Authority and prepared by QIs who, at a minimum, meet the Secretary of the 
Interior’s Professional Qualifications Standards (48 FR 44738-44739) (Appendix A to 36 CFR Part 61). 
The Authority shall review the documentation for adequacy, and transmit all documentation cited 
herein as stipulated by this Agreement. 

B. All documentation prepared under this Agreement shall be kept on file at the Authority and the FRA 
and made available to the public without the inclusion of culturally sensitive information that may 
jeopardize confidentiality as stipulated by this Agreement, consistent with applicable confidentiality 
requirements and Federal records management requirements. 

XVI.  AUTHORITIES  

Compliance with  the provisions  of  this  Agreement  does  not  relieve the FRA  or  other  federal  agencies of  
their r esponsibilities to  comply  with  other le gal requirements,  including t hose  imposed b y  the  NAGPRA  
(25 U.S.C.  Section 3001 and  43 CFR  10),  the  ARPA  (16 U.S.C.  Section 470 aa-47011),  and  the  NEPA  (42  
U.S.C.  Section  4321-4347),  and  applicable  Executive  Orders.  

XVII.  ADMINISTRATIVE STIPULATIONS  

A.  Dispute  Resolution   
 
1.  Should  any  signatory  to  this  Agreement  object  within  30  days  to  any  action  proposed  or  any  

document  provided  for  review  pursuant  to  this  Agreement, t he  FRA  shall  consult  with  the  objecting  
signatory  to resolve  the  objection.  If the  FRA  determines  that  the objection  cannot  be resolved  within  
15 days,  the  FRA  shall  forward  all  documentation  relevant  to  the  dispute, i ncluding  the  FRA’s  
proposed  resolution,  to the  Council.  The  FRA  will also  provide  a  copy  to  all signatories and  consulting  
parties  for  the  undertaking.  The  Council  shall provide  the  FRA  with  its advice  on  the  resolution  of  the  
objection  within  30  days  of  receiving  adequate  documentation. P rior  to  reaching  a  final  decision  on  
the  dispute,  the  FRA  shall prepare  a  written  response  that  takes into  account  any  timely  advice  or  
comments  regarding  the dispute from  the  signatories and  consulting  parties,  including N ative  
American  tribes, a nd p rovide  them  with  a  copy  of  this written  response.  The  FRA  will  then  proceed  
according t o  its final decision.  
  
If the  Council  does not  provide  its advice  regarding t he  dispute  within  30  days,  the FRA  may  make a  
final  decision  on  the  dispute  and  proceed  accordingly.   Prior t o  reaching su ch  a  final decision,  the  FRA  
shall prepare  a  written  response  that  takes into  account  any  timely  comments  regarding  the dispute 
from  the  signatories and  consulting  parties for  the  undertaking,  and  provide  them  and  the  Council  
with  a  copy  of  such  written  response.  

2. Should a consulting party or member of the public disagree with findings, made pursuant to this 
Agreement, the Authority shall immediately inform the signatories in writing and take the objection 
into account. The Authority shall consult with the objecting party and, if the objecting party so 
requests, with any or all of the other signatories for no more than 30 days. Within 14 days following 
closure of the consulting period, the FRA shall render a decision regarding the objection and notify all 
parties of this decision in writing. In reaching the decision, the FRA shall take comments from all 
parties into account. The FRA’s decision regarding resolution of the objection will be final. 
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3. The FRA’s and the Authority’s responsibility to carry out all other actions under this Agreement that 
are not subject to dispute will remain unchanged. 

B.  Amendment  

1. The signatories to this Agreement may request that it be amended, whereupon the signatories will 
consult to consider such amendment. This agreement may be amended only upon written 
concurrence of all signatory parties. 

2. To address minor changes in the undertaking or the treatment of historic properties affected by the 
undertaking, the Authority may propose revisions to the treatment plans rather than to this 
Agreement. Upon the written concurrence of the signatories, the FRA may revise the treatment plans 
to incorporate the agreed upon changes without executing a formal amendment to this agreement. 

3. Revisions to an attachment to this Agreement would be implemented through consultation and 
include any necessary revisions to the Agreement itself that may result from modification of an 
attachment. 

C.  Review a nd  Reporting  

1. The signatories and consulting parties, including Native American tribes, may review activities carried 
out by the Authority pursuant to this Agreement. The Authority shall facilitate this review by 
compiling specific categories of information to document the effectiveness of this Agreement and by 
making this information available in the form of a written annual Programmatic Agreement report. 
Categories of information shall include, but are not limited to, a summary of actions taken under this 
Agreement, including all findings and determinations, public objections, and inadvertent effects or 
foreclosures. The range and type of information included by the Authority in the written report and 
the manner in which this information is organized and presented must be such that it facilitates the 
ability of the reviewing parties to assess accurately the degree to which the Agreement and its 
manner of implementation constitute an efficient and effective program under 36 CFR Part 800. 

2. The Authority shall prepare the written report of these findings annually following execution of this 
Agreement. The Authority shall submit the annual reports to the FRA, the SHPO, and the Council no 
later than three (3) months following the end of the State fiscal year until all treatment is completed. 
There will be a 30-day period to review and comment on the report. The Annual Programmatic 
Agreement Report will be finalized within 30 days of receipt of comments. 

3. The Authority shall provide that the report herein prescribed is available for public inspection. The 
report will be sent to signatories and consulting parties, including Native American tribes, of this 
Agreement and any subsequent MOAs, and a copy available to members of the public for comment, 
upon request. 

4. In conjunction with the review of the reports prepared by the Authority, the signatory parties shall 
consult in an annual teleconference to review the overall effectiveness and benefits of this 
Agreement, determine if its requirements are being met, decide if amendments to the Agreement are 
warranted, review the reporting format and categories for adequacy, and identify any other actions 
that may be needed in order to take into account the effects of the undertakings on historic 
properties in California. 

D.  Termination  
 

The  FRA,  the  Council,  the  SHPO, or   the  Authority  may  terminate this  Agreement  by  providing  30  days  
written  notice to   the o ther  signatories;  the  signatories shall consult  during  the  30-day  period  prior  to  
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termination to seek agreement on amendments or other actions that would avoid termination. Should 
such consultation result in an agreement on an alternative to termination, the signatory parties shall 
proceed in accordance with that agreement. Should a signatory party propose termination of this 
Agreement, they will notify the other parties in writing. If any of the signatories individually 
terminates their participation in the Agreement, then the Agreement is terminated in its entirety. In 
the event of termination, then the FRA shall either consult in accordance with 36 CFR 800.14(b) to 
develop a new Agreement or request the comments of the Council pursuant to 36 CFR 800. 
Beginning with the date of termination, the FRA shall ensure that until and unless a new Agreement 
is executed for the actions covered by this Agreement, such undertakings shall be reviewed 
individually in accordance with 36 CFR 800.4-800.6. 

E. Duration of this Agreement 

In the event that the terms of this Agreement are not carried out within 10 years, this Agreement 
shall be assessed by the signatories to determine if it is working well, or whether it should be 
terminated. If the Agreement is effective and its duration needs to be extended, the signatories can 
decide to extend the duration of the Agreement. If the signatories determine that the Agreement is 
effective, but needs revisions appropriate revisions based on evaluation of patterns in the 
implementation of the Agreement over the first 10 years will be made. In the event the signatories 
determine that the Agreement is not effective and cannot be amended to address concerns, the 
Agreement shall be considered null and void, memorialized in a letter to the signatories from the 
FRA. If the FRA or another Federal agency party to this agreement chooses to continue with the 
undertaking, it shall re-initiate review of the undertaking in accordance with 36 CFR Part 800. 
Otherwise, the FRA and all other appropriate signatories shall comply with 36 CFR 800 Subpart B with 
regard to individual actions covered by this Agreement. 

F. Execution and Implementation of the Agreement 

This Agreement and its attachments shall take effect following execution by the Council. Additional 
attachments or amendments to this Agreement shall take effect on the dates they are fully executed 
by the FRA, the SHPO, the Council, and the Authority. 

Execution of this Agreement by the FRA, the Authority, SHPO, and the Council and implementation of 
its terms evidence that the FRA has taken into account the effects of this undertaking on historic 
properties and afforded the Council an opportunity to comment. 
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SIGNATORY PARTIES 

Federal Railroad Administration 

California e Historic Pre e va ion Officer 

By:\....\.\..(,..( te: /4Jut., toll 

Californi High-Spee 
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CONCURRING PARTY 

Pechanga Ban of Luiseno Mission Indians 
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CONCURRING PARTY 

Soboba Band of Luiseno Indians 

By:  ______________________________ Date:  _______________  
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ATTACHMENT A 

High-Speed Train System Map 
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ATTACHMENT  B  

AREA OF POTENTIAL  EFFECTS DELINEATION  

In accordance with Stipulation VI.A. of this Agreement, The Authority shall establish the Area of Potential 
Effects (APE) for undertakings covered by this Agreement. The Authority using Qualified Investigators 
(QIs) would be responsible for describing and establishing the APE and will sign any maps or plans that 
define or redefine an APE. 

As defined in 36 CFR 800.16(d), an APE is “the geographic area or areas within which an undertaking 
may directly or indirectly cause alterations in the character or use of historic properties, if any such 
properties exist. The area of potential effects is influenced by the scale and nature of an undertaking and 
may be different for different kinds of effects caused by the undertaking.” 

Different APEs may be established for archeological properties and historic architectural properties: 

Archaeological Properties  

For archeological properties, an APE is typically established based on an undertaking’s potential for direct 
effects from ground-disturbing activities. On occasion, archeological sites may also have qualities that 
could be affected indirectly. 

The APE for archaeological properties is the area of ground proposed to be disturbed during construction 
of the undertaking, including grading, cut-and-fill, easements, staging areas, utility relocation, borrow 
pits, and biological mitigation areas, if any. 

Traditional cultural properties and cultural landscapes are more likely to be subject to indirect, as well as 
direct, effects, thus the APE for such properties is usually broader than the archeological APE in order to 
include the potential for such effects. For instance, the first row of potential properties beyond the right-
of-way may be subject to such effects and thus included in an indirect APE when warranted. 

Historic Architectural Properties  

The APE for historic architectural properties includes all properties that contain buildings, structures or 
objects more than 50 years of age at the time the intensive survey is completed by the QIs, as follows: 

1. Properties within the proposed right-of-way; 
2. Properties where historic materials or associated landscape features would be demolished, 

moved, or altered by construction; 
3. Properties near the undertaking where railroad materials, features, and activities HAVE NOT been 

part of their historic setting and where the introduction of visual or audible elements may affect 
the use or characteristics of those properties that would be the basis for their eligibility for listing 
in the National Register; and 

4. Properties near the undertaking that were either used by a railroad, served by a railroad, or 
where railroad materials, features, and activities HAVE long been part of their historic setting, but 
only in such cases where the undertaking would result in a substantial change from the historic 
use, access, or noise and vibration levels that were present 50 years ago, or during the period of 
significance of a property, if different. 

For t he  California  High-Speed  Train  Project, a   key  phrase  in  the  APE  definition  in  the  Section  106  
regulations  contained  within  36  CFR  800.16(d)  is “may...cause  alterations in  the  character o r u se  of  
historic  properties”  because  many  of  the  undertakings involve  the  construction  of  high  speed  rail  
alongside  existing r ailroads.   In  such  cases,  potential historic  properties near t he  proposed u ndertaking  

June 15, 2011 Page B-1 



 

    

 
                 

              
 

               
           

    
               

      
              

             
     

               
              

        
 

          
                

             
              

                
               

              
          

 
              

          
                  

            
           

           
                

         
 

historically  had r ailroad  features,  materials,  and a ctivities within  their se tting t hat  contributed t o  their  
character,  or  may  even  have been  used  by  or  served  by  the railroad.   For  example:   

• the character and use of a historic railroad passenger or freight depot or railroad bridge would 
not change unless it would be put out of service, destroyed, altered, or moved for the 
undertaking; 

• the character and use of an industrial building next to existing railroad tracks would not change, 
unless freight railroad service was an important association and the spur lines or loading areas 
would be removed by the undertaking; 

• The character and use of buildings would not change if they would be separated from the 
undertaking by an existing railroad; however, 

• the character of a non-railroad or non-industrial building would likely change if the building is 
visually sensitive and the proposed undertaking introduces an elevated grade separation or other 
large building or structure; 

• the use of a non-railroad or non-industrial building would likely change if the building is sensitive 
to noise, like a school, museum or library, and the frequency of noise or vibration events from 
passing trains is increased over historic-era railroad events. 

However, some sections of an undertaking may be introducing rail service where none existed during the 
historic era, for example along a highway or through agricultural fields. For such sections, the 
undertaking is more likely to change the character or use of a historic property, and the APE would take 
into account changes to its setting and the introduction of visible or audible elements that are out of 
character with the property. Other effects to be considered when delineating the APE may include, but 
are not limited to, physical damage or destruction of all or part of a property; physical alterations; moving 
or realigning a historic property; isolating a property from its setting; visual, audible, or atmospheric 
intrusions; shadow effects; damage from vibrations; and change in access or use. 

When delineating the APE, the QIs shall follow the identification methodology in Stipulation VI.B., which 
are different for archaeological properties and historic architectural properties. The QIs shall take into 
account the nature of the proposed undertaking and whether or not it has the potential to affect the 
characteristics that might qualify the property for eligibility to the NRHP. Whenever an undertaking is 
revised (e.g., design changes, utility relocation, or additional off-site mitigation areas), the QIs will 
determine if changes require modifying the APE. If an APE proves to be inadequate, the Authority is 
responsible for informing consulting parties in a timely manner of needed changes. The APE should be 
revised commensurate with the nature and scope of the changed potential effects. 
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ATTACHMENT  C  

HST PROGRAM DOCUMENTATION AND FORMAT  GUIDELINES  

PURPOSE  
 

The purpose of the HST program method for evaluation of cultural resources is to describe, in greater 
detail, how the FRA and the Authority will implement the Section 106 process for each HST section and 
ensure that the identification and evaluation of cultural resources is conducted in accordance with the 
Secretary of Interior’s Standards and Guidelines for Archeology and Historic Preservation (Standards and 
Guidelines) (48 CFR 44716-44742) and 36 CFR 800.4. 

The historic properties that should be identified include any prehistoric or historic district, site, building, 
structure, or object included in or eligible for inclusion in the National Register of Historic Places (NRHP) 
maintained by the Secretary of Interior. This includes artifacts, records, and remains which are related to 
such district, site, building, structure, or object (16 U.S.C. Section 470(w)(5)). The term includes 
properties of traditional religious and cultural importance to an Indian Tribe or organization that meet the 
National Register criteria. Properties eligible for inclusion in the National Register can be properties that 
are formally determined as such in accordance with regulations of the Secretary of Interior and all other 
properties that meet the National Register criteria. The level of identification needed varies depending on 
the nature of the property or property type, the nature of the agency’s authority, and the nature of the 
proposed undertaking’s possible effects on the property. Properties that the QIs may find exempt from 
evaluation are described in Stipulation VI.B.3 and Attachment D. 

METHODOLOGY  FOR IDENTIFICATION OF  HISTORIC PROPERTIES  

The Area of Potential Effects (APE) would be delineated as described in Stipulation VI.A and Attachment 
B, using the best professional judgment of the QIs and taking into account historic property sensitivity 
and the effects that would occur from construction and operation of the undertaking. An APE Map 
showing the most current engineering available for the undertaking and the boundary delineated by QIs 
would be submitted to SHPO with the Historic Property Survey Report (HPSR) or separately if SHPO 
concurrence with adequacy of the APE is desired prior to the HPSR. The APE maps would be on an aerial 
base at a scale of 1”=250’ in urban areas and 1”=400’ in rural areas and indicate whether the project is 
at-grade, elevated, or in tunnel configuration. 

In consultation with the SHPO and other parties to the Section 106 process, including Native American 
tribes, FRA and the Authority will  identify resources, determine eligibility, and treat any adverse effects, 
as outlined in 36 CFR Part 800 following guidance developed by the National Park Service and in 
conformance with the Secretary of the Interior's Standards and Guidelines for Archaeology and Historic 
Preservation 1983 (48 FR 44716, as amended) as enumerated below: 

• To identify known locations of historic properties within the APE, review the records for 
previously recorded archaeological properties and historic architectural properties at the local 
Information Center (IC) of the California Historical Resources Information System (CHRIS). 
While at the IC, collect information on recorded sites within the APE, for the range of 
alternative HST project alignments. Review previous survey technical reports conducted 
within the APE for historic contexts, bibliography, and determination of significance of sites. 
Review historic USGS maps. Review properties listed in the National Register of Historic 
Places and the California Register of Historical Resources, the California Historical Landmarks 
and Points of Historical Interest lists, Land Grant maps, Online Archive of California, 
Government Land Office Plat Maps, and Sanborn Fire Insurance Maps for urban areas as 
appropriate. 
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• Review survey findings conducted by local governments, historical societies, or historic 
preservation organizations, local historic landmark or monument designations, and any other 
inventories that may help identify or establish the significance of historic properties. 

• Review subdivision maps, assessor maps, county/city directories, utility records, building 
permits, photographs, newspapers, diaries/journals, architectural drawings, Agency Records, 
Residential- and Commercial-Building Records, oral histories, thesis/dissertations, and 
preferred local and credible history studies. Research should be conducted with the 
appropriate agencies, knowledgeable individuals, local and regional historical societies, 
archives, and libraries. 

• Develop relevant historic themes and contexts for the identification and evaluation efforts of 
historic properties within the APE. Use National Register Bulletin No. 15 for guidance. 

• Employ standard archaeological inventory methods. Conduct presence/absence testing, if 
necessary, in areas where subsurface remains may be present. For resources that cannot be 
avoided conduct test excavations to determine resource significance in accordance with the 
research design. 

• Consult with interested Native American Tribe(s) and other cultural groups to identify and 
evaluate any potential TCPs and cultural landscapes that could be affected by the project 
following the methods outlined in the National Register Bulletin 38 and the Secretary of the 
Interior’s Standards for the Treatment of Historic Properties, respectively. 

• Perform an intensive survey to identify, record, and evaluate architectural properties adjacent 
to the proposed alignment, stations and support facilities built within the time period 
identified in the plan to document and inventory all historic buildings, structures, objects, 
districts, and cultural landscapes in sufficient detail to permit evaluation for the NRHP (per 
Section 106 of the NHPA) and the California Register of Historic Resources (CRHR) (per 
California Public Resources Code Section 5024.1 and 21084.1). Use field maps at 1” = 250’ 
scale that have delineated parcel boundaries, APE boundaries, Assessor Parcel Numbers 
(APNs), street names, prominent natural and man-made features, and previously recorded 
sites. Based on the number of historic properties within the APE, a field database may be 
required. Documentation and evaluation efforts will follow the guidelines of National Register 
Bulletin No. 15 and the California Office of Historic Preservation (OHP) Instructions for 
Recording Historic Properties (DPR 523 series forms). Private spaces (i.e., building interiors), 
suburban backyards, and restricted areas will not be surveyed. Surveys will occur from public 
vantage points, and if access is infeasible, then the property will be evaluated solely on 
available information or right-of-entry will be coordinated by the Authority. 

 

TECHNICAL REPORTS  
 

 

•  After c ompletion  of  the  archaeological and  historic  architectural  research,  inventories and  
evaluations,  and  tribal  consultations prepare  reports  to  document  the  findings  and  
identification  effort,  and  if  any  historic  properties are  identified f or a n  undertaking,  prepare  a  
report  to  analyze the effects  of  the undertaking.   Technical reports will be  submitted t o  SHPO  
in  both  hard c opy  and e lectronic  format,  and t he  evaluations made  on  DPR  523  forms will 
also  be  submitted in   a  data  format  that  is compatible  for u ploading t o  SHPO’s historical  
resource  inventory database.   At  a  minimum,  the  technical reports shall follow  the  following  
format  and  content  requirements.  
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A.  Historic Property Survey Report  (HPSR)  

The HPSR would include documentation of all properties in the APE that are: 

1. listed in the NRHP, 

2. previously determined eligible for the NRHP, 

3. found eligible for the NRHP by QIs, 

4. presumed eligible for the NRHP by QIs, or 

5. that are ineligible for the NRHP and meet one of the following conditions: 

a. The property was identified as significant in a state, regional, or local survey of historic 
properties. 

b. The property was designated under a state, regional, or local ordinance with criteria for 
evaluating properties with historic or architectural significance. 

c. The property was identified by the SHPO, THPO, or any party identified as a result of 
Stipulations IV and V. 

d. The property is not exempt from evaluation as identified in Attachment D and would be 
acquired, destroyed, demolished, or substantially altered as a result of the undertaking. 

The HPSR would NOT include documentation of: 

1. Properties that are exempt from evaluation  as identified in Attachment D. 

2. Non-exempt and non-NRHP eligible properties with the exception of Section A.5, above. Such 
properties would be documented in the Archaeological Survey Report (ASR) or Historic 
Architectural Survey Report (HASR). 

The HPSR format and content is as follows: 

1.  Description  of  the  Undertaking  

This section  shall summarize  the  description  of  the  undertaking,  its location,  and a ny  alternatives 
being  considered.   If  alternatives  have been  developed  to  avoid  or  minimize effects  on  historic  
properties,  those alternatives  may  be described  here or  in  the Findings  of  Effect  report.   

2.  Summary  of  Findings  

This section  should i nclude   findings for h istoric  properties identified in   the  APE,  and f or a ny  non-
eligible  properties for w hich  SHPO  concurrence  on  ineligibility  is needed e arly  in  the  
environmental process.    

3.  Consulting P arties,  Public  Participation  

This section  shall summarize  the  coordination  efforts and p ublic  comments received t o  date  from  
federal,  state,  and  local  government  agencies,  Native American  groups,  historical societies,  or  
other  interest  groups.   The  summary  should  include  outreach  done  specifically  for  Section  106  as  
well as for N EPA.   
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4.  Summary o f Identification  Effort  

Include  inventories,  facilities,  groups,  and p ersons  consulted t o  identify  previously  determined  
and p otential historic  properties.    

5.  Historic  Context  

Include  those  historic  contexts developed t o  evaluate  the  historic  properties identified.   Other  
historic  contexts  that  were developed  may  be listed  in  the  HPSR, a nd  reported  in  the  ASR  or  
HASR.   

6.  Historic  Properties Identified  

Provide  a  list  of  historic  properties identified w ithin  the  APE,  and a   brief  description  of  their  
significance,  including t he  applicable  NRHP  criterion  or  criteria,  and le vel,  period,  and  area  of  
significance.   Include,  as appropriate:  

a.  Historic properties listed in   the  NRHP.  
b.  Historic properties  previously  determined  eligible for  the NRHP.  
c.  Historic properties  determined  eligible for  the NRHP  for  which  SHPO  concurrence is  

requested.  
d.  Archaeological  properties  that  are  currently  being  evaluated  and  are presumed  eligible for  the 

NRHP  
e.  Properties evaluated a s not  eligible  for t he  National Register,  for w hich  SHPO  concurrence  is 

needed  early  in  the NEPA  process.  
 

7.  Findings  

Summarize the findings for  historic  properties identified  within  the  APE  for w hich  SHPO  
concurrence  is  sought.   

8.  References   

Include  bibliographic  references used f or  the  historic  contexts and a ny  literature,  inventories or  
surveys used t o  identify  or  evaluate  historic  properties.  

9.  Preparer q ualifications  

List  the QIs and t heir q ualifications who  prepared  the HPSR a nd  evaluated  the historic  properties.  

Attachments to the HPSR: 

1. Project location and vicinity maps 

2. Area of Potential Effects Map 

3. Letters from historical societies, Native American groups, local governments, other special 
interest groups, etc. 

4. DPR 523 forms supporting the findings for historic properties in the HPSR. The DPR 523 forms 
shall be prepared in accordance with the California Office of Historic Preservation’s Instructions 
for Recording Historical Resources (March 1995) for intensive survey level of effort. 

June 15, 2011 Page C-4 



 

    

     

           
    

     

               
      

    

            
         

          
 

     

          
         

         
      

  

           
             

B.  Archaeological Survey  Report  (ASR)  

The  ASR  includes  all  documentation  for  the  identification  and  evaluation  of  archaeological resources  not  
submitted  to  SHPO in  the  HPSR.  This includes those  resources  that  are  not  eligible  for t he  NRHP  and  are  
non-exempt according  to  Attachment D.   The  ASR  may  be  submitted  as  an  attachment  to  the  HPSR  or  as  
a  subsequent  document  in  support  of  the  overall  Section  106  findings.   The  ASR  format  and  content  is  as  
follows:  

1.  Introduction  

a.  This section  should i nclude  a  discussion  about  the  PA  and h ow  it  was followed in   this 
document.  

2.  Summary  of  Findings  

a.  This section  should i nclude  The  Authority’s  findings  for  any  archaeological properties 
evaluated  and  determined  not  eligible  for  the  NRHP  for  which  SHPO  concurrence  is  being  
requested  within  30  days  of  receipt  of  the ASR.    

b.  For  reference,  this  section  should  include a s ummary  of  those archaeological  properties  
reported  to SHPO  in  the  HPSR.  

3. Description of the Undertaking 

a. This section shall summarize the description of the undertaking, its location, and any 
alternatives being considered. 

4. Description of the APE 

a. This section should include a description of the APE, the application of the PA guidance 
and how the boundary was determined. 

5. Summary of Identification Effort 

a. Include inventory and field methodologies (including a description of any sub-surface 
investigation, if appropriate), results of archival research including Sanborn mapping as 
appropriate, and involvement of the public including Native American groups, and 
individuals. 

6. Historic and Geomorphic Context 

a. Include those historic contexts developed to evaluate the archaeological resources to 
determine if they are historic properties eligible for the National Register of Historic 
Places. The report should also describe the geomorphology of the project area and 
assess the potential for previously unrecorded buried archaeological resources. 

7. Findings 

a. Summarize the findings for properties determined eligible for the NRHP, that were 
identified within the APE and for which SHPO concurrence is sought. Provide a 
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description  of  properties found  not  eligible  for t he  NRHP  within  the  APE,  and a   
description  of  the  property,  its location,  and w hy  it  lacked sig nificance.    

8.  References   

a.  Include  bibliographic  references used f or  the  historic  contexts and a ny  literature,  
inventories or s urveys used  to  help e valuate  the  properties according t o  NRHP  criteria.  

9.  Preparer  qualifications.   

a.  List  the  QIs and  their  qualifications, t hat  prepared  the  ASR  and  evaluated  the  properties  
ineligible  for t he  NRHP.  

Attachments to the ASR: 

1.  Project  location  and  vicinity  maps  

2.  Area  of  Potential  Effects  Map  

3.  Letters  from  Native American  groups,  local  governments,  historical societies,  other sp ecial 
interest groups,  etc.  

4  DPR  523  forms supporting t he  findings for p roperties ineligible  for t he  NRHP  in  the  ASR.   The  
DPR  523  forms shall be  prepared in   accordance  with  the  California  Office  of  Historic  
Preservation’s  Instructions for R ecording  Historical Resources  (March 1995)  for  intensive  survey 
level  of effort.  

 

C.  Historic Architectural Survey  Report  (HASR)  

The HASR includes the documentation for evaluating historic architectural properties that are not eligible 
for the NRHP, are non-exempt according to Attachment D, and were not reported in the HPSR. The 
HASR may be submitted as an attachment to the HPSR or as a subsequent document. The HASR format 
and content is as follows: 

1. Introduction 

a. A discussion about the PA and how it was followed in this document. 

2. Summary of Findings 

a. This section should include The Authority’s findings for any non-eligible properties for 
which SHPO concurrence is requested within 30 days of receipt of the HASR, but which 
were not submitted in the HPSR. 

For reference, this section should include a summary of those historic architectural properties 
reported to SHPO in the HPSR. 

3. Description of the Undertaking 

a. This section shall summarize the description of the undertaking, its location, and any 
alternatives being considered. 

4. Description of the APE 
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a.  Description  of  the  APE, t he  application  of  the  PA  guidance  and  how  the  boundary  was  
determined.  

5.  Summary o f Identification  Effort  

a.  Include  inventories,  facilities,  groups,  and p ersons consulted t o  identify previously  
determined  and  potential  historic  properties  not  reported  in  the HPSR.    

6.  Historic  Context  

a.  Include those historic  contexts  developed  to  evaluate the properties  evaluated  in  the 
HASR  that are n ot eligible f or  the N RHP.    

7.  Properties  Identified a s Not  Eligible  for t he  NRHP,   

a.  Provide  a  list  of  properties found  not  eligible  for t he  NRHP  within  the  APE,  and a   brief  
description  of  that  describes the  property,  its location,  and w hy  it  lacked sig nificance.   
This  may  be done in  a s imple table format.  

8.  Findings  

a.  Summarize the findings  for  properties  not  eligible for  the NRHP  that  were identified  
within  the  APE  and  for  which  SHPO  concurrence  is  sought.   

9.  References  

a.  Include  bibliographic  references used f or  the  historic  contexts and a ny  literature,  
inventories or  surveys used  to  help e valuate  the  properties according t o  NRHP  criteria.  

10.  Preparer  qualifications  

a.  Identify  and list   the   qualifications of  the  QIs who  prepared  the  HASR  and  evaluated  the  
properties ineligible  for t he  NRHP.  

Attachments to the HASR: 

1. Project location and vicinity maps 

2. Area of Potential Effects Map 

3. Letters from historical societies, Native American groups, local governments, other special 
interest groups, etc. 

4. DPR 523 forms supporting the findings for properties ineligible for the NRHP in the HASR. The 
DPR 523 forms shall be prepared in accordance with the California Office of Historic 
Preservation’s Instructions for Recording Historical Resources (March 1995) for intensive survey 
level of effort. 

5. Streamlined documentation format for substantially altered properties constructed more than 50 
years ago will be provided as follows: 

a. Address 
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b. Year constructed 

c. List of substantial alterations and/or lost aspects of integrity 

d. Photograph (may be less than 3”x5”, but legible) 

e. Date surveyed 

f. Optional information. The following documentation may be provided, but is optional at 
the discretion of the QI: 

i.  Construction  or  historical i nformation  to understand  the  historic  context  (e.g.,  
original use,  original owner,  architect,  engineer,  builder,  and/or h istoric  
resident/tenant/user.)  

ii.  Historic  contexts  considered,  if  any,  or  state  “no important  historic  context”  

6. Streamlined documentation format for tract homes and pre-fabricated homes more than 50 years 
old that are NOT eligible for the National Register but are NOT substantially altered. 

a. Tract homes within the APE that are part of the same tract may be treated as a group 
with a common construction history and evaluated on a Primary Record (DPR 523A), 
District Record (DPR 523 D), and Continuation sheets (DPR 523L) that have photographs 
of representative house models. 

b. Pre-fabricated homes that are not associated with permanent buildings or a historic 
district of pre-fabricated homes will be provided: 

i.  Address  

ii.  Photograph  (may  be  less  than  3”x5”,  but l egible)  

iii.  Date  surveyed  

iv.  Optional i nformation.   The  following d ocumentation  may  be  provided,  but  is 
optional at  the  discretion  of  the  QI:  

a) Approximate year fabricated 

b) Name of fabricator or model 

D.  Findings of  Effect  (FOE)  

The Findings of Effect (FOE) report documents the application of the Section 106 criteria for adverse 
effect (36 CFR 800.5) for each historic property identified within the APE, including all properties 
reported in the HPSR. The FOE also includes any avoidance alternatives, mitigation measures, or 
treatment plan as needed for each historic property or property type being adversely affected. Such 
mitigation and treatment would form the basis for the stipulations in the subsequent MOAs. The FOE 
should be organized to report on the following findings for an undertaking: 

•  No  effect  on  historic  properties.  
•  No  adverse  effect  on  historic  properties (with  no  mitigation  or a fter st andard m itigation).  
•  Adverse effect  on  historic  properties.  

 

The  FOE  format  and  content  is as follows:  

1.  Summary  of  Findings  of  Effect  
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This section  should i nclude  a  summary  of  findings  for a ny  historic  properties identified,  and  
whether  the effect  on  them  would  be negative,  not  adverse,  or  adverse,  and  how  the effect  is  
taken  into  account.    

2.  Description  of  the  Undertaking  

This section  shall summarize  the  description  of  the  undertaking,  its location,  and a ny  alternatives 
being  considered.    

3.  Public  Participation  

Discuss consultation  about  effects and m itigation  with  federal,  state,  and  local  government  
agencies,  Native  Americans,  historical societies,  or o ther in terest  groups.   The  summary  should  
include  outreach  done  specifically  for  Section  106  as well as for N EPA.   Identify  any  parties who  
would  be  consulting  parties  in  the  subsequent  MOA.    

4.  Description  of  Historic  Properties  

Using in formation  developed in   the  HPSR,  summarize  the  historic  properties identified in   the  APE,  
and  describe  the  essential physical features that  comprise  the  characteristics that  qualify  each  
property  for  the  NRHP.     

5.  Application  of  the  Criteria  of  Adverse  Effect   

Discuss the  application  of  the  Criteria  of  Adverse  Effect  for e ach  historic  property.   State  the  most  
relevant  of  the criteria a nd  describe in  detail  the nature of  the effect  on  its essential physical 
features  and h ow  it  is adverse  or n ot  adverse.    

6.  Conditions Proposed  

Discuss in  detail any  conditions proposed t o  avoid a dverse  effect  to  each  historic  property.   
Present  separate sub-sections for a ny  alternatives proposed,  or d esign  changes that  would b e  a  
condition  to  mitigate the adverse effect,  including  design  considerations  to  ensure  meeting  the  
Secretary  of  the  Interior’s  Standards  for the  Treatment  of  Historic  Properties  (36 CFR  part  68).   
With  SHPO  concurrence  on  the  FOE, s uch  mitigation  would f orm  the  basis for st ipulations in  a  
subsequent  MOA  for  the  undertaking.  

E.  Treatment Plans  
 

All Treatment  Plans  for  the independent  undertakings  of  the  HST  Project  will include,  but  not  be  limited  
to:  

1. Specification of all historic properties to be affected by the project, including a description of the 
nature of the effects. 

2. A detailed description of the treatments proposed for historic properties or portions of historic 
properties eligible for the NRHP under 36 CFR Part 60.4 criteria (a), (b), (c) or (d), with an 
explanation or rationale provided for the choice of the proposed treatments. These treatments 
will take into account the setting, including but not limited to, visual and atmospheric elements, 
and vibration, as appropriate, and be responsive to the qualities that contribute to the 
significance of the affected properties. 
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3. Provisions for the creation of a popular account for disseminating the results of the Treatment 
Plans to the general public, consistent with the Archaeological Resources Protection Act (ARPA), 
Executive Order on Sacred Sites, the Freedom of Information Act and Section 304 of the NHPA 
(16 U.S.C. 4702-3). 

4.  The  archaeological Treatment  Plan  will,  at  a  minimum,  include:  

A.  The  Authority’s intent  to  recover a   reasonable  sample  of  the  intact  archaeological deposits 
from  eligible  archaeological  sites  that  the agency  determines,  through  the process  set  out  in  
Stipulation  VII of  the Agreement,  that may be  adversely affected  by the implementation  of the  
Undertaking;  

B.  Specify the  research  issues/questions  to  be  addressed  through  the  recovery  of  data,  and  
provide for  a p rocess  whereby  the research  issues/questions  will  be refined  to  reflect  the 
information  that  the  Authority  gathers as a  result  of  the  investigation  set  out  in  Stipulation  VII 
of  the Agreement;  

C.  Explain  why  it  is  in  the  public  interest  to  address those  research  issues;  

D.  Explain  how  data  from  the  historic  property  will address those  research  issues/questions;  

E.  Specify the  methods to  be  used in   fieldwork  and a nalysis,  and e xplain  how  these  methods are  
relevant to  the r esearch  issues/questions;  

F.  Specify the methods  to  be used  in  data m anagement  and  data d issemination;  

G.  Indicate  how  recovered m aterials and r ecords will be  curated,  taking  into  account  the  
expressed w ishes of  the  consulting N ative  Americans;  

H.  Include  a  schedule  for p roviding t he  consulting  Native  American  Tribes  with  periodic  updates 
on  implementation  of  the data r ecovery  plan;  

I.  Include  a c uration  agreement  that  ensures  that  all  materials  (other  than  Native American  
human  remains  and  grave  associated m aterials)  and  records  are  maintained  in  accordance  
with  36  CFR 7 9.  Materials  recovered  from  privately  owned  lands,  other  than  Native American  
human  remains  and  grave-associated m aterials that  are  to  be  returned t o  their  owners,  will be  
maintained  in  accordance  with  36  CFR  79  until their a nalysis is  completed;  and   

J.  Specify the  manner  in  which  human  remains  and  grave  associated  artifacts  recovered  during  
data  recovery  will be  treated a ccording t o  applicable  laws and r egulations,  and i n  consultation  
with  the  wishes of  the  consulting  Native  Americans.  
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ATTACHMENT  D  

PROPERTIES EXEMPT FROM EVALUATION  

Section 106 regulations require a “reasonable and good faith effort” to identify historic properties (36 CFR 
800.4[b][1]). The procedures in this attachment concentrate the Authority’s efforts on properties that 
have the potential to be historic properties. A property should be evaluated only if QIs reasonably 
determine that the property has a demonstrable potential for historic significance. Evidence of such 
potential consists of associations with significant historic events or individuals (NRHP Criteria A or B); 
engineering, artistic, design, or aesthetic values (NRHP Criterion C); information value (NRHP Criterion 
D); the presence of community concerns; or inclusion as a potential contributing element within a larger 
property requiring evaluation, such as a historic or cultural landscape, traditional cultural property, or 
historic district. This attachment defines categories of properties that do not warrant evaluation unless 
deemed otherwise in the professional judgment of QIs. Exempted properties do not require 
documentation. 

ARCHEOLOGICAL PROPERTIES  (PREHISTORIC AND  HISTORIC) EXEMPT  FROM EVALUATION  

The following properties are exempt from evaluation, based on the professional judgment of QIs qualified 
in the area of archaeology: 

• Isolated prehistoric finds consisting of fewer than three items per 100 square meters 
• Isolated historic finds consisting of fewer than three artifacts per 100 square meters (e.g., 

several fragments from a single glass bottle are one artifact) 
• Refuse scatters less than 50 years old (scatters containing no material that can be dated with 

certainty as older than 50 years old) 
• Features less than 50 years old (those known to be less than 50 years old through map research, 

inscribed dates, etc.) 
• Isolated refuse dumps and scatters over 50 years old that lack specific associations 
• Isolated mining prospect pits 
• Placer mining features with no associated structural remains or archeological deposits 
• Foundations and mapped locations of buildings or structures more than 50 years old with few or 

no associated artifacts or ecofacts, and with no potential for subsurface archeological deposits 
• Building and structural ruins and foundations less than 50 years old. 

QIs qualified in California archaeology shall apply professional judgment as to the level of identification 
effort, in consultation with consulting Native American Tribe(s) where appropriate. This exemption 
process does not include archeological sites, traditional cultural properties, or other cultural remains or 
features that may qualify as contributing elements of districts or landscapes. 

HISTORIC  ARCHITECTURAL PROPERTIES  EXEMPT FROM EVALUATION  

QIs qualified i n  the  disciplines of  history  or a rchitectural history  may  find t he  following t ypes of  historic  
architectural  properties  exempt  from  evaluation  and  documentation,  or  have a l esser  level  of  
documentation  in  the  HASR:  
 

1.  Properties less than  50  years old a t  the  time  of  the  intensive  survey unless  they may have  
achieved e xceptional significance  in  accordance  with  NRHP  Bulletin  22.    

2.  Properties  moved  within  the past  50  years  unless  they  are among  the exceptions  noted  in  
“Criteria  Consideration  B:   Moved P roperties”  of  National Register B ulletin  15.  

 

The  historical architectural  property types  listed b elow  are exempt  from  evaluation  and  will not  require  
documentation,  based  on  the  professional  judgment  of  QIs qualified  in  the  disciplines of  history  or  
architectural  history.    
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Railroad Related Features: 

• Railroad maintenance facilities 
• Railroad communication and signaling systems 
• Switching and crossing equipment 
• Railroad structures such as grade separations, pedestrian overcrossings and underpasses 
• Railroad culverts and drainage systems 
• Railroad fencing and other right-of-way features 
• Access roads for railroads 
• Railroad maintenance materials (e.g., ties, track, ballast, etc.) 
• Railroad grades converted to other uses, such as roads, levees, or bicycle/pedestrian paths 

Water Conveyance and Control Features: 

• Natural bodies or water providing a water source, conveyance, or drainage 
• Modified natural waterways 
• Concrete-lined canals less than 50 years old and fragments of abandoned canals 
• Roadside drainage ditches and secondary agricultural ditches 
• Small drainage tunnels 
• Flood storage basins 
• Reservoirs and artificial ponds 
• Levees and weirs 
• Gates, valves, pumps, and other flow control devices 
• Pipelines and associated control devices 
• Water supply and waste disposal systems 

Recent Transportation or Pedestrian Facilities: 

• Light rail systems, including shelters, benches, and platforms 
• Bus shelters and benches 
• Airstrips and helicopter landing pads 
• Vista points and rest stops 
• Toll booths 
• Truck scales and inspection stations 
• City streets, alleys, and park strips 
• Sidewalks, curbs, berms, and gutters 
• Bike paths, off-road vehicle trails, equestrian trails, and hiking trails 
• Parking lot and driveways 

Highway and Roadside Features: 

• Isolated segments or bypassed or abandoned roads 
• Retaining walls 
• Curbs, gutters, and walkways 
• Highway fencing, soundwalls, guard rails, and barriers 
• Drains and culverts, excluding culverts assigned a Caltrans bridge number 
• Cattle crossing guards 
• Roadside, median, and interchange landscaping and associated irrigation systems 
• Street furniture and decorations 
• Signs and reflectors 
• Parking meters 
• Street lighting and controls 
• Traffic lights and controls 
• Highway operation control, maintenance, and monitoring equipment 
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• Telecommunications services, including towers, poles, dishes, antennas, boxes, lines, cables, 
transformers, and transmission facilities 

• Utility services, including towers, poles, boxes, pipes, lines, cables, and transformers 
• Oil and gas pipelines and associated control devices 

Adjacent Features: 

• Prefabicated buildings less than 50 years old not associated with permanent buildings or a 
historic district 

• Fences, walls, gates, and gateposts 
• Isolated rock walls and stone fences 
• Telephone booths, call boxes, mailboxes, and newspaper receptacles 
• Fire hydrants and alarms 
• Markers, monuments, signs, and billboards 
• Fragments of bypassed or demolished bridges 
• Temporary roadside structures, such seasonal vendors’ stands 
• Pastures, fields, crops, and orchards 
• Corrals, animal pens, and dog runs 
• Open space, including parks and recreational facilities 

Movable or Minor Objects: 

• Movable vehicles 
• Stationary vehicles less than 50 years old or moved within the last 50 years 
• Agricultural, industrial, and commercial equipment and machinery 
• Sculpture, statuary, and decorative elements less than 50 years old or moved within the last 50 

years. 

The exemption does not apply to properties 50 years old or older that could be important, nor does it 
apply to properties that may contribute to the significance of larger historic properties such as districts or 
landscapes. 
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Attachment E 

Establish 
Programmatic 

Approach 

Compliance with Section 106 of the National Historic Preservation Act  
for  the California  High Speed Train System 

Approach for Each Undertaking 

Initiate Section 106 
Process 

FRA initiates Govt. to Govt. 
consultation and invites Federally 

recognized Native American 
Tribes to participate in the 106 

process 

Authority initiates consultation 
with Native American groups and 

consulting parties and invites 
them to participate in the Section 

106 process, notifies SHPO 

Authority initiates information 
gathering, for each Undertaking 

Develop Draft Programmatic 
Agreement 

    
   

  
    

  

 
  

  
 

  

    

  
   

  

 
  

  
  

  
   

 
 

 
  

 

  
 

 
   

  
  

  
   

 
  

 
  

 
 
 

 
  
 

  
 
 

 
 

 

 
 

 

  
 

   

CONSULTATION POINT 
Consultation with Native American 
Tribes  or groups, and other parties 

Identify potentially eligible historic 
properties by survey or site testing, 

as appropriate. 

Evaluate properties for eligibility 

CONSULTATION POINT 
Confirm historic properties : 

Provide requested List of Historic 
Properties 

Resolve Adverse Effects 

Develop Treatment Plans for 
Archaeology and Built Resources 

CONSULTATION POINT 
Determine Native American Tribes or 

groups and other parties  who will 
participate in the development of 

and sign as concurring parties to the 
Memorandum of Agreement 

Determine when and where Tribal 
Monitors may be needed during 

Treatment Plan Implementation or 
Construction 

Finalize Treatment Plans 

Execute Memorandum 
of Agreement 

Identify Historic Properties 

CONSULTATION POINT 
Define  the APE in consultation with 
SHPO, THPO or other official from 

Federally recognized  Native American 
Tribes 

Assess Adverse Effects 

Identify historic properties that 
will be adversely affected by the 

Undertaking 

CONSULTATION POINT 
Provide requested Site Records for 

review to Native American Tribes and 
other applicable parties per 36 CFR 

Part 800 .11(c) 

Determine when and where Tribal 
Monitors may be needed during 

ground disturbing activities in 
previously identified sensitive areas or 

known sites 

Develop Avoidance, Minimization, and 
Treatment Measures for Adverse 
Effects to both archaeological and 

built resources 

Implement 
Treatment Plans 
& Construction 

CONSULTATION POINT 
Include Native American 

Tribes or groups and other 
parties who are 
participating as 

concurring parties in 
implementation of 

treatment as defined in 
the Treatment Plans 

Provide for Tribal 
Monitors during 
Treatment Plan 

Implementation or 
Construction, where 

agreed upon 

Review and comment on 
Programmatic Agreement 

Annual Report 

 Execute Programmatic Agreement 
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ATTACHMENT F- FEDERALLY RECOGNIZED NATIVE AMERICAN TRIBES 

Barona  Group  of  the  Capitan  Grande  

Big  Sandy  Rancheria  of  Mono  Indians  

Buena  Vista  Rancheria  of  Me-Wuk  Indians  of  California  

Cahuilla  Band o f  Indians  

California  Valley  Miwok  Tribe  

Cold  Springs  Rancheria  of  Mono  Indians  

Inaja  Band o f  Diegueno  Mission  Indians of  the  Inaja  and C osmit  Reservation  

Ione  Band o f  Miwok  Indians of  California  

Jamul Indian  Village  

Pala Band  of  Luiseno  Mission  Indians  

La Jolla Band  of  Luiseno  Mission  Indians  

La  Posta  Band o f  Diegueno  Mission  Indians  

Los C oyotes B and  of  Cahuilla  &  Cupeno  Indians  

Mesa  Grande  Band of  Diegueno  Mission  Indians  

Morongo  Band  of  Mission  Indians  

Northfork  Rancheria  of  Mono Indians  of  California  

Pauma  Band  of  Luiseno Mission  Indians  

Pechanga  Band o f  Luiseno  Mission  Indians  

Picayune  Rancheria  of  Chuckchansi Indians of  California  

Ramona  Band o f  Cahuilla  Mission  Indians  

San  Manuel  Band  of  Mission  Indians  

San  Pasqual  Band  of  Diegueno  Mission  Indians  

Santa  Rosa  Rancheria  

Santa  Ysabel  Band  of  Diegueno  Mission  Indians  

Shingle  Springs  Band  of  Miwok  Indians, S hingle  Springs  Rancheria  

Soboba  Band  of  Luiseno  Indians  

Sycuan  Band  of  the  Kumeyaay  Nation  

Table  Mountain  Rancheria  

Tule  River I ndian  Tribe  

United  Auburn  Indian  Community  of  the  Auburn  Rancheria  

Viejas  Band  of Capitan  Grande  Band  of  Mission  Indians  

Wilton  Rancheria  
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ATTACHMENT F- NON-FEDERALLY RECOGNIZED NATIVE AMERICAN GROUPS 

Amah  Mutsun  Tribal  Band  

Choinumni  Tribe  

Choinumni  Tribe  of  Yokuts  

Choinumni  Tribe, C hoinumni/Mono  

Choinumni, Fo othill  Yokut  

Chowchilla  Tribe  of  Yokuts  

Chumash  

Chumash  (San  Fernando  Band  of  Mission  Indians)  

Chumash  Council of  Bakersfield  

Chumash, Fe rnandeno, T atavianm  Shoshone, P aiute  and  Yaqui  

Costanoan  Indian  Canyon  Mutsun  Band  of  Costanoan/Ohlone  

Costanoan  Band  of  Carmel Mission  Indians  

Duma/Foothill/Pomo  

Dumna:   Foothill  

Dumna  Foothill,  Yokuts,  Mono  

Dumna  Tribal  Government  

Dumna  Wo-Wah  Tribal  Government  

Dumna, K echayi, Y okuts  

Dumna/Foothill, C hoinumni  

Dunlap  Band  of  Mono  Indians  

El D orado Miwok  Tribe  

El  Dorado  Miwok  Tribe  (Miwok  Tribe  Office  of  the  El  Dorado  Rancheria)  

Eshohm  Valley  Band  of  Indians  

Fernandeno  Taaviam  Band  of  Mission  Indians  

Foothill  Yokuts, C hoinumni  

Foothill  Yokuts,  Mono  

Gabrieleno  Band  of  Mission  Indians  

Gabrieleno/Tongva  San  Gabriel Band o f  Mission  Indians  

Gabrieleno  Ti’At  Society  

Gabrieleno Tongva  

Gabrieleno  Tongva  Indians of  California  tribal Council  

Gabrieleno-Tongva  Tribe  

Indian  Canyon  Mutsun  Band  of  Costanoan  Indians  

Inter-Tribal Water C ommission  of  California  

Juaneno  Band  of  Mission  Indians  

Juaneno  Band  of  Mission  Indians  Acjachemen  Nation  

Kawaiisu  Tribe  

Kern  Valley  Indian  Community  

Kern  Valley  Indian  Council  

Kern  Valley  Paiute  Tribe  

Kings River C hoinimni Farm  Tribe  

Kitanemuk  

Kitanemuk  &  Yowlumne  Tejon  Indians  

Kumeyaay  

Kumeyaay  Cultural  Heritage preservation  

Kumeyaay  Cultural Historic  Committee  

Kumeyaay  Cultural  Repatriation  Committee  

Kwaaymii Laguna  Band o f  Mission  Indians  

LA  City/County  Native A merican  Indian  Committee  

Los Angeles City  and C ounty  Native  American  Indian  Commission  
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Maidu/Washoe  

Miwok, P aitute  and  Northern  Valley  Yokut  

Mono:   Cold  Springs  Rancheria  of  Mono  Indians  

Muwekma  Ohlone  Tribe  of  the  SF Bay  Area  

Nashville-El D orado Miwok  

Nisena-So Maidu, K onkow  Washoe  

North  Fork  Mono  Tribe  

North  Fork  Rancheria  

North  Valley  Yokuts  

North  Valley  Yokuts Tribe  

Ohlone  –  Costanoan,  Bay  Miwok,  Plains  Miwok,  Patwin  

Ohlone  Indian  Tribe  

Ohlone/Costanoan  

Ohlone/Costanoan  Northern  Valley  Yokuts  

Ohlone/Costanoan  Northern  Valley  Yokuts  Bay  Miwok  

Paiute, Y okuts  &  Tubatulabal  Tribes  

Salinan  

San  Fernando  Band  of  Mission  Indians  

San  Luis  Rey  Band  of  Mission  Indians  

Serrano  Nation  of  Indians  

Serrano  Tribe  

 

Sierra Nevada Native  American  Coalition  

Sierra  Tribal Consortium  

Southern  Sierra  Miwok  Nation  

Tache,  Tachi, Y okut  

Tatavian  

Tehachapi Indian  Tribe  

Tejon  Indian  tribe  

Ti’At  Society  

Tinoqui-Chalola  Council  of  Kitanemuk  &  Yowlumne  Tejon  Indians  

Tongva  Ancestral Territorial  Tribal Nation  

Traditional Choinumni Tribe  

Trina  Marine  Ruano  Family  

Tubatulabal,  Kawaiisu,  Koso  & Y okuts Tribes  

Tubatulabals of  Kern  Valley  

Western  Mono  Sandy  Rancheria  of  Mono  Indians  

Wukchumni  Council  

Wukchumni  Tribe  

Wukchumni,  Tachi,  Yowlumni  

Yokuts  
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